
Agreement for Artistic Services
For Further Design DeveloPment'

Working Drawings and Implementation
of the Artwork

THIS AGREEMENT is made this ,itL day of
199 Ll by and between the Edmundson Art Foundation, Inc., Des

Moines Art Center, hereinafter referred to as the |tArt Centerrt and

Mary Miss herej-nafter ref erred to as the rtArtist. rr

WHEREAS, the Art Center is comrnissioning artwork for j-ts

permanent collections and all-ocating funds for the eslablishment of
site specific art in public spaces adjacent . to the Art Center and

inaking payments for the design, execution, and placement of art
work; and

WHEREAS, the Artist was selected by the Art Center to
develop a concept plan designating in general/ areas and el-ements

to be developed for an environmental sculpture for the Art Center
permanent collection (herej-nafter referred to as the ttWork'r), and

this concept has been approved through procedures duly adopted by
the Board of Trusteesr' and

WHEREAS, the Art Center and the Artist have rnutually
agreed upon a site south of the Art Center, east of 45th Street,
west of Park Drive and the surrounding lagoon area, as the site for
the work (herei-nafter the I'Site't) subject to approval procedures
with Des Moines Art Center and City of Des Moines; and

IIIIEREAS, bY further agreement the Artist has completed
the Design Development Phase and the Art Center has approved Design
Development Documentation ;

WHEREAS, both parties wish the integrity and clarity of
the Artistrs j-deas and statements in the Work to be maintained;

WHEREAS, both parties wish the Artist to proceed to
preparation of working drawings, development of construction
docu-ments, and negotiation and bidding and as feasibre to
implementation of the Artwork;

NOW THEREFORE, the partles nutually agree as follows:
1. During the preparation of the working drawi-ngs, the

Artist shall:
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1.1 General
(i)furtherdefinetheformandplacementof

elements and landscaPing,
(ii) refine material selections
(iii) prepare a final budget as set forth below'
(iv) develop such documentation as the Artist in

her sole discretion considers necessary to fix and describe the

rinar charactel,""T,:;::; 
":";::::;"r::;:::'"Il]:"n''''(vi) present the Artist Working Drawings and

updated project Budget to the Art Center for its approval. If the
Artist Working Drawings are disapproved, the Artist shall be

afforded an opportunity to make revisj-ons to the Artist Working
Drawi-ngs and re-submj-t it for approval. If disapproved, this
agreement shall terminate.

L.2 Artist Working Drawings
(i) During the development of the Artist Working

Drawings, the Artj-st shall work with engineering or architectural
consultants to be hired by the Art Center to confj-rm structural and
dj-mensional criteria and to permit said consultants to certify, to
the consultants! knowledge, the work's complj-ance with applicable
statutes and ordinances as well as structurar requirements.

(ff) The Artist shall work cooperatively with the
Art Centerrs consultants to permit said consultants to prepare
construction Documents based on the Artistts working Drawings.

(j-ii) In order to ensure that the Project conforms
to the Artist's aesthetic intentr ro changes from the Artistts
Working Drawings may be made in the Construction Documents without
the Artj-st's prior written approval. The Artist shall review and
approve all Construction Documents to ensure conformance wit.h the
approved Proposal and Artist Working Drawings.

1. 3 Construction Documents.
After consultation with the Artj_st, the park and

Recreation Department or the appropriate official- designated by the
Art Center or the Park and Recreatj-on Department shall prepare
Construction documents for si-te elements and elements related to
general upgrading of the area. The Artist shall have the right to
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review and to approve the Construction Documents in order to ensure

that the site elements and el-ements related to general upgrading of
the area conform to her specifi-c aesthetic intent as expressed in
the Working Drawings and general aesthetic intent.

1.4 Project Budgeting"
(i) The Artist together with the Park and

Recreation Department and the Art Center shall- prepare a final
budget for the work based on estj-mates sol-icited based on the
Working Drawings and Construction Documents.

(ii) The Budget shall be presented for approval of
the Art Center wlth the subnission of the Working Drawings and
Construction Documents.

(iii) The Art Center may either approve the proposed
Budget and the Working Drawings or alternatively in consul-tation
with the Artist determine whlch elements of the Work to implement
if the implementation of the entj-re Work wou]d exceed the financial
capabj-lities of the Art Center.

(iv) In the event that the Art Center wishes to
redesign the Work to accommodate a revised budget, then the Artist
shall be paid an addj-tj-onal fee based on the amount of time to
redeslgn and the extent of the revision.

1.5 Fabrication and constructi-on of t,he project.
(i) Prior to bidding and construcLion, the Artist

and the Art Center will mutually decide which elements if any will
be built by the General contractqr and which el-ements if any will
be fabricated by the Artistts fabricator, and, the budget amount
for each element. The Artist shall arrange for and supervise the
fabrication of the elements to be fabricated by the Artistrs
fabricator, if any.

(ii) The Artist shall advise and consul-t with the
Art Center and the person or persons desi-gnated from time to time
as the project coordinator, durj_ng the construction and
instal-lation phase.

(iii) Since the Artist does not have dj-rect control
over construction costs, such as labor, materi-al, insurance and
related overhead j-tems, Artist cannot guarantee, or be responsible
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for, the total cost of construetion. Artist shal-l endeavor to
provide accurate cost estimates and effectj-ve cost control to the

best of Artistrs ability, but payment of Artist's fee is not

predicated upon the accuracy of the subject estimates. Howevert

the Artist will redesign the Artwork, without any increase in the

Artistrs fee calculated under Article 3t after fabrication and

installation bids are received, if necessary, to come within the
approved budget.

(iv) The Artist shall visit the Sj-te at intervals
approved by the Art Center and appropri-ate to the state of
construction to become generally famil-iar with the process and

quality of the Project completed and to determine in general if the
Project is being performed in a manner indicating that the Project
when completed will be in accordance wj-th the Proposal and the
Working Drawj-ngs.

2. SCOPE OF ART CENTER'S RESPONSIBILITIES.
(2"L) The Art Center shall:

(i) Contract with Architect, landscape Archj-tect
and other consultants to assist Artist j-n carrying out further
design development and to prepare Construction Documents. Unless
otherwise indlcated, these services shall be performed by licensed
professional consultants who shalI affix thej-r seals on the
appropriate documentation. The Artist shal-l have no liability for
the components of the Project, if any, designed by the Art center's
consultants. The Art Centerrs consultants will be responsible for
securingi all applicable perrnits, lj-censes and government approvals
required in connection with the installation of the Project, The
fees of such consul-tants shall be included in the Project bud.get.

(ii) Advise on changes or modifications in design
which may be required because of engi-neering or environmental
considerations or because of heaLth, safety, welfare crr engineering
codes and standards of the Art Center during the Design Proposal
and Design Development Phases.



Fage 5, MarY Miss Agreement

(iii) Arrange for the landscape architect, and

relevant other consultants to consult with t.he Artj-st and provide
such technical information and support services as are necessary to
permit the Artlst to carry out Further Design Development including
such information as is rel-evant to preparation of a final budget.
Specifically, Parks Departnent and the Staff of the Art Center
shall assist Artist in identifying budget elements devoted to the
Work and budget elements devoted to the Site and the costs of
general upgrading of the area.

(iv) Designate a project coordinator (which
designatj-on may be changed from time to time) who will represent
the Art Center in eoordinating aI1 work with the Artist and the
City of Des Moines. The costs of the project coordj-nator(s) are
not a part of the project budget.

(v) pay directly on submission of invoice,
fabrication costs, if any, consi-stent with section 1.5 (i).

(vi) Prepare the Site and construction and j-nstall
the Project in accordance with the Working Drawings.

(vii) Pay all costs and expenses in connection with
the above responsj-bilities.

(viii) Develop in consultation wj-th Artist and The
science center of rowa signage and didactic material.

3. Payment schedule" The Art center shall pay to the
Artist for her services in connection with this agreement fee of
the hundred twenty five thousand ($125,000). Such fee shal1 be
payable in the following installments, each j-nsta1l-ment to be
provided prJ-or to due date:

( i ) Twenty Thousand ( $20 r 000 ) on sj_gning the
agreement,

(ii) Thirty Thousand (930,000) on submission of the
Artistrs Working Drawings, j

( iii ) Ten Thousand ( $10,000 ) following compretion
and approval of Construction Documents,

(iv) Twenty Thousand (g20/ 000 ) on compretion of
constructj-on negotiation and bidding,
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(v) Ten Thousand ($L0,000) when Artist determines

project is 25r- comPlete,

(vi) Ten Thousand ( $10 
' 
000 )

project is 50U comPlete,
(vii) TwentY-Five Thousand

project is completed and accepted.

when Artist det.ermines

reimburse the Artist
costs and expenses

air fare to and from

( $25,000 ) when the

In Addition, the Art Center shall-
on submissj-on of j-nvoice f or the f ollowing
incurred in furtherance of t.he Work:

(viii) Travel costs, including,
Iowa,

renderin,.,"ilil,"o::;:r":i:":::.:::"= 
and o'|her moders and

(xi) postage and handling of Drawings and
Specif j-cations.

Such expenses shall be in addition to the Artistts Design
fee and shall not exceed Ten Thousand Dollars ($l-0/000) without the
prior written approval of the Art Center.

4. Artist Warranties. The Artist warrants that the
work is unj-que and original and does not infringe upon any
copyrightr" that the workr or a duplicate thereof , has not been
aecepted for sale elsewhere; and the Work 1s free and clear of any
source whatever.

5. Reproduction Rights. The Artist retains all rights
under the Copyright Act of L976,17 U.S.C. SS 101 et seg., and all-
other rights 1n and to the work except as such rights may be
modj-fied by further agreement. If the working drawj-ngs are not
approved, the Art Center agrees that it will not use the original
ideas proposed in the Design Development Documents.

6. Term. The Artist shall conmence the work
contemplated by this agreement upon the execution of thj-s Agreement
and mutually agree upon a schedule for the work. This date may be
changed by mutual agreement of the parties or if circumstances
beyond the Artistrs control prevent performance in a tJ-me-ly ftanner.
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The parties will mutually agree upon a time table for payments

and amendments to agreement prior to colllmencement of the
implementation phase of the project. Such further agreement will
be provided in more detail at acceptance of the partj-es with
respect to installation and provide for such installation and other
requests

8. Title and Ownership - Upon completion of the Project
and upon final payment to the Artist by the ART CENTER, title to
the Project shall pass to the ART CENTER.

8.1 The Artist shall own al-l studies, drawings, desi_gns,
model-s and photographs produced by the Artist pursuant to thj-s
Agreement.

8.2 Alteration of the Work or of the Site.
(i) Art Center agrees that it will not

intentionally damage, arter, relocate, nodify or changie the work
wj-thout the prior written approval of the Artist.

(ii) Art Center shall notify the Artist of any
proposed alteration of the Site that would affect the intended
character and appearance of the Work and shall consult wj-th the
Artist j-n the planning and execution of any such alteration and
shall make a reasonable effort to maintain the i-ntegrity of the
Work.

8-3 Moral- Right. Art Center wil] not use the Work in any
manner whi-ch would reflect discredit on the Artist's name of
reputation as an Artist or which would violate the spirit of the
Work.

B-4 Surviving Covenants. The covenants and obligations set
forth in this Article shall be binding upon the parties, their
heirs, legatees, executors, admj-nistrators, assigns, transferee and
all their successors in interest, and Art Center's covenants do
attach and run with the Work and shall be binding to and until
twenty (20) years after the death of the Artist. However, the
obligation imposed upon the center by sections 9.3 ( 1 ) sha]l
terminate on the death of the Artist. Art Center shall give any
subsequent owner of the Work notice in wrj-ting and of the covenants
herein, and sharl cause each such owner to be bound thereby.
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g.7 Additional Right,s and Remedies. Nothing contained in
this Article 9 shall be construed as a }irnitati-on on such other
rights and rernedies avaitable to the Artist under the Visual Art's

Right.s Act of 1-990 or under any other law which may now or in the
future be applicable"

9. ARTISEIS RIGTITS

9.1 Signage. ART CENTER agrees to use its best efforts
to incorporate the Artistrs rights in this Article as a condition
of any transfer of the Project. The Artist retains the right to
disapprove any transfer which fails to incorporate the Artistts
rights of this Article. The Artist's name, copyright not.ice,
title, and date of the Project are to be displayed near or on the
Project at all times i-n a mutually acceptable location.

9.2 Maintenance. ART CENTER recognj-zed that maintenance of
the Project on a regular basis j-s essential- to Lhe integrity of the
Project. ART CENTER shall reasonably assure that the Project j-s

properly maintained and protected; taking into account any
j-nstructions provided by the Artist, and shall reasonably protect
and maintain the Project agaj-nst the ravages of Lime, vandalism and
the elements.

9.3 Repairs and Restoration.
(i) ART CENTER shall have the rj-ght to determine,

after consultatj-on with a professional conservator, when and if
repairs and restorations to the Project will be made. During the
Artist's lifetime, the Artist shall have the right to approve al1
repairs and restorations, provided, however, that the Artist shal-l-
be paid a reasonabl-e fee for any such services, provided that the
ART CENTER and the Artist shal] agree in writj_ng, prior to the
contmencement of any significant repairs or restoratj-ons, upon the
Artistrs fee for such services.
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10. TERMINATION OF THE CONTRACT

If either party to this Agreement shall faiL to fulfill
in a timely and proper mannerr or otherwise viol-ate any of t,he

covenants, agreements or stipulation materiaL to this Agreement,

the other party shall- thereupon have the right to terminate this
Agreement by giving written notice to the defaulting party of it's
intent to terminate, specifying the grounds for termination. The

defaulting party shal-l have thirty (30) days after recej-pt of the
notice to cure the default. If it is not cured, then this Agreement
shall terminate. In the event of default by ART CENTER, ART CENTER

shal-l- pronptly compensate Artist for al-l servj-ces performed by the
Artist prlor to termj-nation. In the event of a substantial and

material default by the Artist, aII finished and unfinished
drawings, sketches, photographs, and other work products prepared
and subnitted or prepared for submission by the Artist under this
Agreement shall at ART GENTERts option become itrs property
provided that no right to fabricate or execute Project shall pass
to ART CENTER. Notwithstanding the foregoj-ng, the Artist and ART

CENTER shall not be relieved of liability to the other for damages
sustained either by virtue of any breach of this agreement and ART
CENTER may reasonably withhold payments to the Artist until such
time as the exact amount of such damages due ART CENTER from the
Artist is determj-ned. Failure to ful-fill contractual obligation
due to conditions beyond either partyrs reasonable control- should
not be consj-dered a breach of contract, provided that such
obligations shall- be suspended only during the duration of such
conditions.

11. TNDEMNITY

upon transfer of titl-e of the project, ART CENTER
shal-l indemnify and hold harmless the Artist against any and all
claims or liabil-ities then existing or arislng thereafter in
connection with the site, the project of this Agreement, except
claims by ART CENTER against the Artist and claims which may occur
as a result of the Artistts breach of the warranties provj-ded in
Article 6.
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:.2. EHTIRE AGREEMENT

Except as otherwise provided herej-n, thj-s writing
embodies the entire agreement and understanding between the parties

hereto, and there are no agreernents . and understandings oral or

written, with reference to the subject matter hereof that are not

merged. herein and superseded hereby.

l-3. NO COPARTNERSHIP, JOI}Ir VENTURE OR AGENCY - It is
understood and agreed that nothing herein contained is intended or

shall be construed to j-n any respect create or establish the

relationship of copartners, joint venturers, or agents between ART

CENTER and Artist or in any of Artistts assignees, delegates,
subcontractorsr or Project Directors, or as constituting any of
them the general representative of ART CENTER for any purpose

except as specifi-cally authorized by separate prior written
approval of ART CENTER.

J.4. wAIvER waiver of performance by either party
sha]l be construed as or operate as a waiver of any subsequent

default of any terms, covenants, and conditions of this Agreement.

The payment or acceptance of fees for any period after a default
shall not be deemed a waiver of any right or acceptance of
defectj-ve performance

15. COOPERATION OF CITy The parties acknowledge that
the performance of certain aspects of this agreement requires the
cooperation of the Parks and Recreation Department or other units
of the government of the City of Des Moines. The failure of the
City of Des Moines to perform as contenplated by this agreement

shall not be deemed a breach of either party of this contract but
may constitute an event causing a failure to fulfill the
contractual obligations beyond either partyrs control. The Artist
acknowl-edges this agreement is subject to the terms of the 288

agreement between the City and the Art Center, a copy of which
agreement has been supplied to the Artist prior to the execution of
this agreement. The terms of this agreement are subject to the
lerms of the 2BE agreement which shall take precedence over
conflicting terms, if any, in this agreement.
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16. HEfRS AND ASSIGIIS This Agreement shall be

binding upon and shalL j-nure to the benefj-t of ART CENTER and the
Artist and their respective heirs, personal representatives,
successors, and permitted assigns.

L7. The nembers of.the Board of Directors of the ART CENTER

FOUNDATION sha1l have no personal liability for the performance of
the terms of this agreement.

L8. MODIFICATION No alteration, change or
nodification of the terms of the Agreement shall be valid unless
made in writing and signed by both parties hereto and approved by
appropriate action of ART CENTER,

IN WITNESS WHEREOF, the partids have caused this Agreement
to be executed on the date first above wri-tten.

Des Moi Art Center Artist

L2/e 3i
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